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OP| NI ON

This appeal is made pursuant to section 18593Y of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protest of Robert F. and Helen R Adickes agai nst
proposed assessnents of additional personal incone tax and fraud
penalties in the total anobunts of $8,411.94, $5,768.31 and
$6,120.12 for the years 1976, 1977, and 1978, respectively, and
pursuant to section 19057, subdivision (a), fromthe denial of
their claimfor refund of $3,963.00 for the year 1979.

1/ Unl ess otherw se specified, all section references are to
sections of the Revenue and Taxation Code as in effect for the

years in issue.
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Anneal of Robert F. and Helen R Adickes

The primary issue Presented by this appeal is whether
appel lants were residents of California during the years 1976,
1977 and 1978, and, if so, whether the Franchise Tax Board
correctly determ ned that appellants' filing of joint

nonresident returns in those years constituted fraud. Secondary
i ssues involve appellants' entitlenent to claimdeductions for
expenses on alleged rental properties, partnership |osses,
enployee busi ness expenses, interest paynents, nedical paynents,
casualty |osses, preference tax amounts, and other mniscellaneous
deducti ons disall owed by respondent's auditors.

Appel | ant -husband, during all of the appeal years, was
a commercial airline pilot flying an international route. Until
1971 appellants |ived together and filed joint resident income
tax returns in California. Beginning with 1971 and conti nui ng
through 1978, appellants filed joint nonresident returns using a
Nevada address. Appellants concede, despite the representation
to the contrary on their nonresident returns, that I en
continued to reside in the fam|ly honme at Thousand Caks,
California, during all of the appeal years. At this point in
the proceedings, then, appellants are attenpting to establish
only Robert as a nonresident of California, and only for the
years 1976 through 1978.

pellants claimto have separated in 1970, the sane

year that Robert organized a Nevada corporation, Aviation
Consul tants, Inc., to provide consulting services relating to
ai rpl ane crashes and devel opnent of new aeronautical prototypes.
In subsequent years, while continuing to be enployed by TWA
Robert entered into other business arrangenents in Nevada

including a tax preparation service), obtained a Nevada
river's license, registered tovote in Nevada, opegpd bank and
brokera?e accounts and purchased real estate there, In 1977
Robert filed for d&ivorce in Nevada. In 1979, he retired from
TWA and noved back to the famly home in Thousand Qaks.

In 1979, a private citizen informed respondent that
Robert was braggi ng about not paying California taxes by using a

¥ pppellant purchased a house in Nevada in My of 1976, sold
it in March of 1978, and then purchased another house in
February 1979.
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Appeal of Robert F. and Helen R, Adi ckes

fal se Nevada address.¥ This report led to an audit for the
years within the statute of limtations, 1976 through 1979. Tpe

FTB t hereupon determ ned that appellants were, in fact,

California residents and assessed fraud penalties for each year.

Appel lants paid the basic assessnent for 1979, conceding

ésg'gggcy for that year, but filed a claimfor refund on other
unds.

Al t hough appel l ants concede on appeal that Ms. Adickes
was a California resident during all years at issue, they
maintain that, prior to their reconciliation in 1979;

M. Adickes was a resident of Nevada. They explain their filing
of joint nonresident returns as resulting ¥ronPtﬁe|r err oneous
belref that Helen's California residency did not defeat their

oi nt noJxesident status because their only income was

obert''s¥ and 4trat income was his separate property because of
their separation. The sincerity of this claimis at issue
infra, in consideration of the fraud issue.

~ Revenue and Taxation Code section 17014,

subdi vision (a), defines the term "resident® to include:

(1) Every individual who is in this state
for other than a tenporary or transitory purpose.

~(2) Every individual domciled in this state
who is outside the state for a tenporary or
transitory purpose:

Section 17014, subdivision (c), also states that:

Any individual who is a resident of this
state continues to be a resident even though
tenporarily absent fromthe state.

¥ Information in 1976 from a simlar source had resulted in an
extensive investigation by respondent for failure to file in
1971-1975. The case was referred to the Ventura County District
Attorney for crimnal fraud prosecution. The District Attorney
ultimately declined to prosecute, citing insufF?clent
prosecutorial resources to pursue nonviolent crimes.

¥ According to appellants, Helen's horse breeding farmin
Thousand QGaks generated only | osses. g
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_ Re5ﬁondent's regul ati on 17014 provides that the
under;%!n theory of the residency sections "is that the state
wi th which a person has the closest connection during the
taxabl e year I1s the state of his residence.” (Cal. Code Regs.
tit. 18, reg. 17014.)

Respondent's determi nation of residency status and the
proposed assessments based thereon are presuned to be correct,
and the taxpayer bears the burden of proving respondent's
actions erroneous. (App ed of Robert J. Addinoton. Jr., Cal
St. Bd. of Equal., Jan. S, 1982; Appeal of Patricia A G een,
Cal. St. Bd. of Equal., June 22, 1976.)

| n anot her appeal by an airline pilot - this one having
been reassigned to a base in Texas -~ we found that the _
appel lant's adm ssion that he spent between 82 and 118 days wth
his famly in California during one of the aneaI years was
"significant in light of the fact that he only had 127 days
during that year en he was not either flying or attending
ground school." (Anneal of Warren L. Christianson, Cal. St. Bd
of Equal., Aug. 17, 1983. See also Appeal of Warren L. and
Marlvs A Christianson, Cal. St. Bd. of Equal., July 31, 1972.)
W found that appellant Christianson's contacts with Texas,
including living in a rented apartnment in Dallas, owning rental
property and a business, voting, naintaining a driver's |icense
and actually serving on jury duty, were outweighed by his
California contacts. Although appellant Christianson, |ike
aﬂpellant Robert Adickes, indicated at one point in his appea
that he was separated fromhis wife during the appeal years, we
found insufficient evidence thereof. Rather, we found that he
was "[m]aintaining a famly hone and raising children in this
state ... inportant indications of California residency.
[Citation omtted.]"

In another airline pilot appeal, we held the taxpayer
to be a resident of California despite his successive
assignments to Saudi Arabia and New York and separation from his
wife. (Appeal of Barrv H Xeeling, Cal. St. Bd. of Equal.

Cct. 9, 1985.) W noted that apgellant Keel i ng kept his

tel ephone listing and car in La Jolla, that he returned to
California many times for his nmedical and business needs and

cl aimed the honeowner's exenption on his La Jolla real property.
We found, "appellant has not shown that his connections wth any
other location were greater than his connections with this
state."
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Appeal of Robert F. and Helen R Adi ckes

~ Appellant's claimof Nevada residency is substan;iallr
contradicted by sworn representati ons made by appel | ant hi nsel
at hearings on unrelated securities fraud litigation brought
against him by a business associate. |In affidavits executed in
1980, appellant Robert stated he was a "citizen and domiciliary
of the Gty of Thousand CGaks, County of Ventura, State of
California, from 1972 on." (Enphasis added.) (Resp. Br.,

Apr. 2, 1985, Ex. D.) In a 1980 deposition for the same case,
he clained to have been living at the famly home at 747 Cam no
Las conchas, Thousand Oaks, from 1975 on, "except for a period
of about a year in 1976 or 1977." (Resp. Br., Ex. B, p. 11.)
When questioned further about that year, he stated tha? he was
in Texas and New York, where he at one tinme owned a residence,
and he did not nention Nevada. He never filed incone tax
returns in any state other than California. Sinmilar to
appel l ant  Christianson, Robert admitted in deposition that he
spent an averageof 6 days a nonth at the famly honme in
California and 12-14 days a nonth flying for TWA. | n anot her
1980 deposition, he stated that he had resided with his wfe
while in the United States. \Wien questioned about his Nevada
properties and post office box, he did not nention the house
purchased in 1976, and he stated that he had never spent so nuch
as one n|ght at the other address. He explained that he used a
Nevada address for TWA's emergency notification because it had
an answering service. He clained that the Nevada post office
box was maintained not by him but by a "conpany I'm associ ated
with." (Resp. Br., Ex. B, at 23). At the federal court
hearing, an associate testified to forwarding Robert's mail
durlnP t he appeal years fromthe Ngyada post office box to
appel 'ants* hone in Thousand CQaks.

v Appel  ant makes nuch of the fact the statements nade in the
affidavits and deposition referred to above were intended to
establish California residency not for tax purposes but in order
to defeat federal diversity jurisdiction in an unrel ated case.
Appel I ant anal ogi zes to the different standards required to
establish residency for divorce jurisdiction and inconme tax
liability. Wiile we agree that the test for the conclusion of
residency in different legal settings nay differ, the facts
elicited in the diversity proceeding are clearly relevant to our
inquiry and constitute "the sort of evidence upon which
responsi bl e persons are accustoned to rely In the conduct of
serious affairs." (Cal. Code Regs., tit. 18, reg. 5035,

subd. (c).)
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Anneal of Robert F.and Helen R. Adi ckes

Li ke appellants Christianson and Keeling, Robert's
contacts with Nevada appear to us to be significantly outwei ghed
by his continuing contacts with California, where he (1) owned a
personal residence in Thousand Caks inhabited by his wife and
children, as well as three other houses inhabited by relatives;
(2) maintained five bank and three brokerage accounts, and
actual |y opened new bank accounts in California during the
appeal years, giving his Thousand Caks, California, address, as
his "current residence"; (3) owned interests in and served as
di rector and manager of several corporations licensed to do
business in California; and (4) held a California driver's
l'icense and maintained a California-registered vehicle.

Wth respect also to appellant Robert's claimto have
been separated fromhis wife during the appeal years, this case

parallels the Christianson appeal. The record does not support
the claim= but not sinply as a matter of omission as in
Christianson. In the instant case, the claimof narital

rupture, although sonmewhat buoyed by evidence of an actua
divorce filing in 1977, is laced with questions and
contradictions. The separation is not nmentioned 'in the federal
diversity proceedings, and, when asked in 1980 if he had been
contenplating divorce in 1975-1976, Robert answered that he
"eould not recall.” (Resp. Br., Ex. B., p. 17.) In light of
the evidence, detailed infra, that appellants were engaged in a
| ong-term scheme to evade California i1ncone taxes, we are unable
to credit appellants' attenpt to portray their relationship as
estranged. Regardl ess, however, of the state of his
relationship with Hel en, Robert, |ike appellant Keeling, has not
shown that his connections with any other |ocation are nore
substantial than his connections wth this state. (Cal. Code
Regs., tit. 18, reg. 17014.)

W find that appellants have not met their burden of
proving that Robert was not a California resident during the
appeal years. The question of fraud, however, is a separate
matter, involving analysis and eval uation of additional facts
and evidence and a higher standard of proof for which the burden
rests upon respondent.

Respondent alleges fraud in appellants' continuing
m srepresentation of facts relating to Robert's residency status
and concededly erroneous representation of Helen Adickes'
residency status in the declaration submtted with the
nonresident returns. The burden of proving fraud is upon the
respondent, and it must be established by clear and convincing
evigence, sonething nore than a slight preponderance of the
evi dence.
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"Cl ear and convincing" has been defined as "explicit
and unequi vocal ," |eaving "no substantial doubt," and
"sufficiently strong to command the unhesitating assent of every
reasonabl e mind.™ (ln _re Jost, 117 cal.App.2d 379, 383 [256
P.2d 71] (1953).) The taxpayer nust have "the specific intent
to evade a tax believed to be owing." (Appeal of George W
Fairchilgd Cal. St. Bd. of Equal., Oct. 27, 1971.) Intent is of
course rarely susceptible of direct proof and nmust usually be
inferred fromthe totality of facts and circunstances in a case.
(People v. Kuykendall, 134 Cal.A%F.Zd 642, 645 [285 P.2d 996]
(1955).) W have repeatedly found that circunstantial evidence
may be used by respondent to neet its burden of proving fraud.

(See e.g., Appeal of Garv 0. Armstrong, Cal. St. Bd. of Equal.
Dec. 10, 1981.)

When appellants filed returns with respondent during
the years on appeal, they signed a certification under penalty
of perLury that they were both nonresidents of California and
that they were both living in Nevada. The address they provided
on their nonresident returns was a Nevada post office box. Now
appel  ants concede that Hel en Adickes was in fact living in
California during all of the appeal years and that Robert was a
California resident in 1979. The tax rate for nonresidents.
filing jointly is lower than the rate for a nonresident filing
separately from his resident spouse. Absent sone credible
expl anation for the contradiction, then, we find that the FTB
has presented clear and convincing evidence of a fraudul ent
attenpt to evade taxes. Appellants' argunent that Robert's
i ncome during the appeal years was separate income is unavailing
for several reasons: (1) it is based on the tenuous, if not
di scredited, claimthat appellants were separated, with no
intent to reconcile, during those years; (2) even if appellants
were separated, the evidence indicates that they were continuing
to hold thenselves out as a married couple during the years at
i ssue, making Robert's income comunity income (see |n re
Marri aae of Marsden, 130 cal.App.3d 426 [181 Cal.Rptr. 910)
(1982)); and (3) even if they were separated and Robert's income
wer e consi dered separate income, he should have filed a separate
nonresident return at a higher tax rate. Section 18685 provi des
that fraud is established "(ijf any part of any deficiency is
due to fraud with intent to evade tax."™ (Enphasis added.) To
defeat this third point, appellants have intimated in their
briefs that their decision to file joint nonresident returns was
made pursuant to |egal advice. At the hearing before this
board, however, appellants' tax attorney deni ed having given any
?uchdadV|ce, | eavi ng the cl ear and convincing appearance of

raud intact.
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Appeal of Robert F. and Helen R. Adickes

Even if a joint return had not been filed and Hel en
Adi ckes had not been m srepresented as a nonresident of
California, we would find a fraudulent intent on the part of
Robert to evade income tax by his own false claimto be a Nevada
resident. Apﬁellants argue that Robert relied on |egal advice
in arranging his affairs, in making contacts in Nevada and in
filing as anonresident of California, and he is therefore
i mune from fraud penalties. However, clear and convincing
expert testinony presented by respondent at the hearing
established to our satisfaction that the four docunents
submtted by appellant to prove his reliance on professional
advice were thenselves fraudul ent.

Appel 'ants al so contest respondent's disallowance of
various deductions clained on their nonresident returns. The
Frinciple is well established that deductions are a matter of

egi sl ative grace. (New Colonial Ice Co, v. Helvering 292 U S.
435, 440 (78 L. Ed. 1348] (1934).) Moreover, respondent's
determ nations of tax are presunptively correct, and appellants
bear the burden of proving themto be erroneous. (Appeal of
K. L. Durham Cal. St. Bd. of Equal., Mr. 4, 1980.)

Wth respect to the deductions claimed by appellants
for maintenance expenses on properties characterized as
"“residential rentals," respondent's audit disclosed that the
Propertles were the principal residences of Helen's nother, also

isted as a "dependent™ of appellants, and Robert's nother, who
was found to be paying rent at far below fair market val ue.
Respondent's auditors allowed the deduction for taxes and
interest but disallowed the expenses and, depreciation pursuant
to Revenue Ruling 75-14, 1975-1 C. B. 90.¥ °

¥ Because Revenue and Taxation Code section 17233 is sinilar
in content to section 183 of the Internal Revenue Code, federal
interpretations of that section are highly persuasive in
interpreting the California law  (Cf. Rihn v. Franchise Tax
Board, 131 cal.App.2d 356) [280 P.2d 893] (1955).) Revenue
Ruling 75-14, 1975-1 C. B. 90, provides that, when a hone is
rented to a relative at less than fair market value, interest
and taxes are fully deductible, but the operating expenses are
deductible only to the extent the gross incone fromthe rental
exceeds the interest and taxes, and depreciation is deductible
only to the extent the gross income fromthe rental exceeds the
i nterest, taxes and operating expenses.
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Appeal of Robert F.and Helen R aAdickes

_ Appel | ants' unsubstantiated assertions do not neet
their burden of proving respondent’'s determ nation to be
erroneous, and we therefore sustain respondent's disallowance of
rental expenses.

_ Respondent di sal | owed appel | ants' deductions for
certain partnership |osses due to appellants' witten refusal to
provide information requested by respondent.  Appellants'
representative based the refusal on the specious claimthat
appel | ants were under no obligation to provide incone
i nformation on the partnershi ps because the partnerships

were not under audit. W agree with respondent that
the statutory PYOVISIOHS for individual tax liability of
partners clearly inpose on appellants the obligation to provide
the information requested, and we accordingly sustain
respondent's disal |l owance of the partnership’l osses.

Appel I ants claimed a deduction of $20,050 in expenses
related to Robert's job as a pilot for T.WA., anounting,
according to the calculations of respondent's auditor, to
approxi mately $120 per da Respondent, pursuant to its own

determ nation of reasonabYe I|V|n? expenses, disallowed all but
$75 per day, and appellants have failed to produce evidence that
nmore was expended or required. Accordingly, appellants have not
met their burden of proof, and respondent'’s disallowance of this
deduction is sustained.

Appel 'ants cl ai med deductions for interest paid on
funds allegedly borrowed fromrelatives and from a “trust" for
whi ch appellants were the sole trustors, trustees and
beneficiaries. Respondent determ ned that sone of the borrowed
, noney was used to pay the debts of one of Robert's corporations,
debts relating to the purchase ofcertain harvest machines from
which the corporation received rental inconme. Appellants never
expl ai ned how they as individuals would be personally |iable for
the corporate debts. Respondent determined that the interest
was subject to the Iimtations of section 17203 on invest ment
interest. Respondent also disallowed alleged interest paynents
to appellants' relatives and the "trust" because appellants
failed to provide substantiation that any real debts existed.
Agai n, based on inadequate proof of indebtedness, we uphold the
action of respondent.

O her deductions disall owed by respondent include
nmedi cal expenses in excess of the statutory limt of section
17253, State Disability Insurance deducted in violation of
section 17204, and unsubstantiated charitable contributions and
excessive casualty losses. In their brief of June 1985,
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appel l ants assured this board that they could "provide
documentation to support any disallowed deductions." No such
docunentation has been provided. Accordingly, we find that
aﬁpellants have not met their burden of proot with respect to
t he above-nentioned deducti ons.

For the reasons stated, respondent's action in

assessing additional personal income tax and fraud penalties and
denying appellants' claim for refund will be sustained.
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ORDER

Pursuant to the views expressed in the opinion of the
bﬁar? on file in this proceeding, and good cause appearing
theref or

| T I S HEREBY ORDERED, ADJUDGED AND- DECREED, pursuant to
sections 18595 and 19060 of the Revenue and Taxation Code, that
the action of the Franchise Tax Board on the protest of Robert
F. and Hel en R Adi ckes against proposed assessnents of
addi tional personal incone tax and fraud penalties in the total
anmounts of $8,411.94, $5,768.31, and $6,120.12 for the years
1976, 1977, and 1978, respectively, and in denying their claim
for refund of $3,963.00 for the year 1979, be and the sane is

hereby sust ai ned.

Done at Sacramento, California, this 27th day of Novenber
1990, by the State Board of Equalization, with Board Menbers
M. Collis, M. Dronenburg, M. Bennett, and M. Davies present.

Conway H. Collis . Chai rman
Ernest J. Dronenburg, Jr. . Member
WIlliam M Bennett . Menber
John Davi es*  Menber

, Menmber

*For Gray Davis, per Government Code section 7.9
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